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MEMORANDUM

TO: Dan Diggins, Chair
Carol Soustek, Vice-Chair
Terry Schaefer, Commissioner
Carol Whitmore, Commissioner
Steve Olfke, Commissioner

CC: Judy Titsworth, Mayor
Stacey Johnston, City Clerk

FROM:  Erica F. Augello, City Attorney
DATE: May 23, 2025

RE: History of Code Enforcement Matters | 103 29 Street

Chair Diggins, Vice-Chair Soustek, and Commissioners:

You are being asked to consider the reduction of a code enforcement lien for the property
located at 103 29'" Street relative to the unpermitted construction of a treechouse structure. As this
code enforcement action and the related litigation associated with the matter began in 2011, it may
be helpful in your consideration of the matter to understand the history of the actions and how this
matter took 14 years to get before you. As such, below is a somewhat comprehensive history of
the matters relative to the property.

GENERAL BACKGROUND

Richard Hazen and Lynn Tran (the “Hazens”) own the property located at 103 29th Street
(the "Property"). The Hazens acquired the deed to their property in 1999. The Property adjoins the
public beach along the Gulf of Mexico. The Hazens maintain their personal residence on the
Property as well as separate units they use as short-term rentals.

In March 2007, the City adopted Ordinance No. 07-04 implementing a 200-page
comprehensive amendment to its LDC. Four years after the adoption of Ordinance 07-04, the
Hazens contacted Bob Shaffer, the City's building inspector, and asked if the City regulated
"treehouses." The building inspector opined orally that the City had no permitting regulations
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involving the construction of treehouses. At that time the Hazens did not provide the City's officials
with renderings, design plans, or the specific dimensions or attributes of the intended "treehouse”
and Hazen admitted that had the building inspector questioned him about details like how big, how
extensive, or how many windows the "treehouse" would have, he would not have been able to
answer such questions at that time.

Based on the brief conversation with Bob Shaffer, the Hazens began to construct the
treehouse structure (the “Structure”) in the City setback within fifty feet of the Erosion Control
Line (ECL), which is prohibited by the City’s Code.

In November 2011, the City received an anonymous complaint about the construction of
the Structure. Upon inspection, the City determined the Structure, as built, required permits. The
City served the Hazens with a notice of violation based on the Structure's presence within thirty
(30) feet of the ECL in violation of the fifty (50) foot setback mandated by the City’s LDC.

I. CODE ENFORCEMENT CASE: THE STRUCTURE

The City began an enforcement action against the Hazens based on the Structure’s presence
within thirty (30) feet of the ECL in violation of the fifty (50) foot setback mandated by Section
7.2 of the City’s Code of Ordinances.

In 2011, FDEP and the City advised the Hazens of the violations on the Property. On April
3, 2013, the Hazens received a notice of violation because the illegal construction was in violation
of the City’s LDC and the Florida Building Code. The notice directed the Hazens demolish and
remove the structure within 30 days from the date of delivery of the notice of violation.

On June 13, 2013, the City served an amended notice of violation, specifically citing
various provisions within its code. On July 31, 2013, the City’s Code Enforcement Board (the
“CEB”) issued its Final Administrative Order (the “CEB Order”) finding the Hazens in violation
of the City’s Code and gave them until August 28, 2013, at 4 p.m. to bring the Property into
compliance or obtain a permit and remove the Structure. The CEB also cautioned the Hazens that
a fine up to $250.00 per day, per violation, could be imposed if they did not comply with the CEB
Order.

The Hazens appealed the CEB Order and on September 16, 2014, the appellate division of
the Manatee County Circuit Court issued an Order (“Judge Dunnigan’s Order”) affirming the
CEB’s findings. Judge Dunnigan ruled that the setback provisions in the City’s Code are
constitutional and the Hazen’s claim for equitable estoppel in those proceedings was without merit.

The Haznes appealed Judge Dunnigan’s ruling and on June 12, 2015, the Second District
Court of Appeal (“DCA”) affirmed per curiam Judge Dunnigan’s Order. The Second DCA denied
the Hazens” Motion for Certification and Issuance of a Written Opinion and struck their
unauthorized Motion for Rehearing on October 28, 2015.

Following the completion of these appellate proceedings, the Code Compliance Special
Magistrate issued an Order Imposing Fine on May 23, 2016. The Order Imposing Fine levied a



fine of $50 per day, beginning on July 22, 2015, and running until the City declared the Hazens’s
Property to be compliant. The Order Imposing Fine is filed in the Official Records of Manatee
County at Book 2623, Page 1307.

The $50 per day fine on the Property began on July 22, 2015, and ran through August 29,
2024, the date the Structure was removed from the property, resulting in an lien in the amount of

$183,350.00.

II. DECLARATORY AND INJUNCTIVE ACTION: THE 2013 ACTION

The 2013 Action commenced on June 21, 2013, for claims for declaratory and injunctive
relief against the City. For several years the case had no movement, and the City had a pending
motion to dismiss. During this time, other related proceedings meaningfully advanced though there
was no movement in the 2013 Action. After five years of inactivity, on February 14, 2018, on its
own motion, this Court issued a Motion and Notice of Dismissal for failure to prosecute the matter.

On March 13, 2018, though the City had not yet answered the Complaint, the Hazens filed
a motion for summary judgment. This Court held a hearing on April 29, 2019, concerning the
parties’ competing motions to dismiss and for summary judgment. By agreement of the parties,
this Court entered an order granting the Hazens leave to amend the complaint to incorporate and
align the pleading with the procedural developments in the intervening six years since commencing
the action.

When the Hazens filed the amended complaint, they asserted federal and state takings
claims, which caused the case to move from state court to federal court. Apart from the CEB
proceedings that took place a little more than a month after the Hazens commenced the 2013
Action, the new complaint did not reference any factual developments or any of the other
intervening legal proceedings in the period from 2013 to 2019.

Once in federal court, the City moved to dismiss the claims as asserted in the amended
complaint. However, before the Court had the opportunity to rule on the City’s motion, the Hazens
amended the complaint again and removed the federal claims, causing the Court to lose jurisdiction
and remand the case back to state court. Once the case was remanded back to state court, on
September 11, 2019, the Hazens filed a second amended complaint.

The City moved to dismiss the second amended complaint, which the Court granted. In
April 2020 the Hazens were allowed to file a third amended complaint for declaratory judgment,
and challenged the ordinance under which the Hazens were cited as unconstitutional. In addition,
the third amended complaint requested an injunction to prevent the City from enforcing its Code
against the Hazens and sought to compel the City to process an after-the-fact building permit for
the Structure, disregarding the prohibition of construction within the setback within fifty (50) feet
of the ECL.

On January 23, 2023, the Court entered judgment in favor of the City against the Hazens
in this matter in a lengthy order that upheld the constitutionality of the City’s Code.



1.  CITY’S 2013 DECLATORY ACTION: THE PETITION PROCEEDINGS

In May 2013, during the pendency of the Code Enforcement case regarding the Structure,
the Hazens attempted to invoke a former provision within the City’s Code by petitioning for
referendum approval of the Structure.

On September 23, 2013, the City filed a declaratory action in the Court because it was in
doubt as to whether the initiative ordinance proposed by the Hazens could be placed before the
voters. In August 2016, Judge Don T. Hall issued his Order holding that the City of Holmes Beach
was permanently prohibited from submitting the Hazen’s proposed ordinance to the voters of the
City under the initiative provisions of its charter.

In 2016, the Hazens appealed Judge Hall’s order to the Second which issued a per curiam
affirmation of Judge Hall’s order on October 6, 2017. The Hazens then attempted to appeal Judge
Hall’s and the Second DCA’s decision directly to the Supreme Court of the United States
(“SCOTUS”) in August 2017. SCOTUS denied the Hazen’s petition on January 8, 2018.

This matter resolved in the City’s favor.

IV. 2018 PRO SE SUIT: THE 2018 STATE COURT PRO SE ACTION

On December 10, 2018, the Hazens without the assistance of counsel, filed a Verified
Petition for Temporary Injunction in state court against the City and FDEP. The Petition sought,
among other things, an order enjoining the City from removing the Structure and “cessation of
daily fines.”

After the City interposed a series of motions to dismiss directed to each unsuccessful
attempt to amend the complaint, on July 7, 2021, the Court entered an Order dismissing the City
from the action with prejudice but allowing the Hazens to proceed against the FDEP. Though this
matter resolved in the City’s favor, as it has been dismissed with prejudice, this action remained
pending against FDEP.

V. 2019 PRO SE SUIT IN FEDERAL COURT: THE “2019 FEDERAL CASE”

On March 4, 2019, after commencing the 2018 State Court pro se Action, the Hazens,
without the assistance of counsel, filed their “Verified Complaint for Violation of Civil Rights and
Constitutional Rights; Three Judge District Court Requested,” against the City and FDEP in the
U.S. District Court for the Middle District of Florida.

After a series of unsuccessful attempts to plead a federal claim, the District Court granted
the City’s motion to dismiss the complaint with prejudice as a shotgun pleading on August 6, 2019
and directed the clerk to close the matter. To address procedural concerns raised by the Hazens,
the Court granted a motion for reconsideration, but did not change its conclusion the third amended
complaint should be dismissed with prejudice “because the legal claims remain impermissibly
unclear and [the Hazens] are not entitled to any additional amendment.”



The Hazens appealed the District Court’s dismissal of the action with prejudice to the
Eleventh Circuit Court of Appeals. On July 17, 2020, the Eleventh Circuit issued an unpublished
per curiam affirmation of the District Court’s dismissal. The Eleventh Circuit noted that the case
represented the “latest round in a nearly decade-long legal fight in state administrative
proceedings, state court proceedings, and in federal court over a treechouse the Hazens built without
a permit on the beachfront property.”

The Hazens sought SCOTUS’ review of the Middle District and Eleventh Circuit’s
decisions, but on May 3, 2021, the Court entered an order denying their petition for a writ of
certiorari.

This matter resolved in the City’s favor.

VI. THE CITY’S 2018 ACTION: THE “2018 ENFORCEMENT ACTION”

After SCOTUS issued its opinion in the Petition Proceedings, on February 22, 2018, the
City initiated its injunctive action against the Hazens to compel the removal of the Structure, in
accord with the CEB Order.

On March 25, 2020, the Court entered an order substituting the undersigned as counsel of
record for the City. In the months thereafter, as detailed above, the City and the Hazens continued
litigating other related proceedings concerning the Structure, including briefing before SCOTUS
and motion practice before the state court. The resolution of those matters delayed the City’s
pursuit of injunctive relief compelling removal of the Structure at issue in those other proceedings.

On December 20, 2021, the Court issued its Order setting a hearing for March 22, 2022,
to consider dismissal for lack of record activity, but allowing the City to show good cause why
this action should remain pending. On February 1, 2022, the City noticed the matter for trial. On
February 9, 2022, the City filed its motion for temporary injunction and showing of good cause.

On February 16, 2022, this Court ordered the 2018 Enforcement Action remain active, but
shortly thereafter, on March 21, 2022, entered an order staying the 2018 Enforcement Action until
briefing concluded in the 2013 Declaratory Action.

After the resolution of the 2013 Declaratory Action in the City’s favor, the Court held a
hearing on the City’s injunction in the Enforcement Action, and ultimately granted the City’s
injunction requiring the Hazen’s to remove the Structure from the Property. After securing the
appropriate permits, the Structure was removed and the case concluded on September 4, 2025,
upon final inspection by the City.

VII. 2020 CODE ENFORCEMENT CASE: RENTING WITHOUT A VRC

In 2021, the City instituted a code enforcement action against the Hazens for renting units
on their Property without a vacation rental certificate (“VRC”). While the Hazen’s attempted to
renew their active VRC on the property, they could not as they had outstanding code enforcement
issues on the property (the unpermitted Structure). Since they could not secure a renewal until they



complied with the provisions of the City’s Code and remedied the issues with the Structure, they
were not permitted to advertise or rent the units on a short-term basis. However, the Hazens
admitted at the hearing before the Special Magistrate that they were renting and were going to
continue to rent the units regardless of securing a VRC. The Special Magistrate found the Hazens
in violation of the City’s Code and imposed a fine of $125 per day beginning March 18, 2021,
until the property was brought into compliance.

To date, the Hazens have not complied with City’s Code and secured a VRC, even though
the Property is now in compliance regarding the code enforcement case relative to the Structure.
Those fines continue to accrue until the property ceases to be rented or the Hazen’s secure a VRC.
The fines and potential lien related to this case are not before the Commission and cannot be
reduced at this time as the property is not in compliance.



